
BROWARD OFFICE OF THE INSPECTOR GENERAL 

May 2, 2019 

Honorable Mark D. Bogen, Mayor, Broward County 
and Members, Broward Board of County Commissioners 

Broward County Governmental Center 
115 S. Andrews A venue 
Fort Lauderdale, Florida 33301 

By Email 

RE: Motion to Amend the Broward County Code of Ordinances, Code of Ethics for Elected Officials 

Dear Mayor and Commissioners: 

The Broward Office of the Inspector General has completed its review of Agenda Item 72 for the May 
7, 2019, Broward County Commission Regular Meeting, which proposes to amend Sec. 1-19(c)(5)(a) 
of the Broward County Code of Ordinances, Code of Ethics for Elected Officials (Code of Ethics), 
with regards to the Solicitation and Receipt of Contributions, Charitable Contribution Fundraising. 

We have rarely commented on proposed legislation but have done so when we believe the changes 
would make enforcement more difficult. Our concerns are from the perspective of the sole authority to 
enforce the Code of Ethics and with the experience of doing so for the past eight years. 

Due to concerns about enforceability, the OIG opposes the adoption of Agenda Item 72 as proposed by 
the BCC (Exhibit 2). Those changes do not, as a whole, clarify what is and is not permitted conduct. 
We do not oppose the adoption of Commissioner Udine's proposal (Exhibit 3). 

While we agree that it would clarify the Code to add the solicitation of goods and services within its 
scope, the BCC proposal unnecessarily broadens and makes quite unclear the kinds of organizations or 
causes for which an Elected Official can acceptably solicit. To be enforceable and provide due notice 
to the affected officials, the proposal should include definitions for "charitable organization" and 
" individual in need." Each of us has a vastly different and personal understanding of these terms, and 
we would similarly differ on whether a specific solicitation served a "valid public purpose." In the 
absence of a local government attorney opinion that the solicitation would serve a valid public purpose, 
a subjective claim by an Elected Official that a cause or individual is charitable or needy is as 
problematic as the OIG creating its own standards for those terms. Without further clarification, these 
broad terms would render the rule unserviceable, unfair, or both. 
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The expansion of all nonprofit entities to the classification of organizations for which Elected Officials 
could solicit donations is also problematic in consideration of the original intent of the Ethics 
Commission that drafted the Code. Nonprofit entities (IRS 501(c)-designated and defined) can be but 
are not always charitable institutions and some but not all qualify for tax-exempt status. To qualify as 
a nonprofit organization (the would-be standard under the BCC proposal), the entity need not be a 
charitable endeavor but need only be organized around a particular social cause or shared point of 
view, with a commitment not to distribute profits among shareholders or equity stakeholders. 
Nonprofits can be organized to advocate for political causes and candidates, to influence legislation, 
and to promote common business interests. To cite examples, the National Rifle Association (NRA) 
and the National Football League Players Association are nonprofit entities for which, under the 
proposed amendment, Elected Officials in Broward could solicit funds, goods, and services and deploy 
in-kind expenditures of the resources of their office, including direct staff and government-owned 
property, without the approval of their local governmental entity and without having to publicly 
disclose the activity, so long as they or their governmental attorney articulated what they deem a "valid 
public purpose" for any in-kind expenditures. 

What has worked over the past eight years is the clear and unambiguous term "nonprofit charitable 
organization, as defined under the Internal Revenue Code," the current definition for a qualifying 
entity in Sec. 1-19(c)(5)(a) and the term preserved in Commissioner Udine's proposal (Exhibit 3). In 
conducting an investigation in the past, to determine whether the organization solicited for was the 
kind permitted under the Code of Ethics (in the absence of the governmental entity's formal approval 
of the solicitation), the OIG simply determined whether it was an IRS-qualified tax-exempt charity 
under 26 U.S.C. § 50l(c)(3). This has served to eliminate the subjectivity of both the Elected Official 
and the OIG and remains, in our view, a workable definition that furthers the original intent of the 
Ethics Commission to minimize the dangers of misuse of position and damage to public trust while 
permitting officials ' charitable work to continue. 

Finally, we note that proposed Sec. 1-19(c)(5)(a)2. of Exhibit 2 would no longer proscribe the use of 
governmental staff and resources but would permit the use of direct staff and resources so long as there 
is no affirmative expenditure of public funds. This appears to leave the door open to allow Elected 
Officials to arrange for or instruct non-direct government staff to assist in these solicitations "on 
county time." We also question whether the use of any staff time should be considered in-kind and 
posit that the use of non-exempt or hourly staff can never be in-kind. To that end, if this proposal is 
adopted, we recommend a clarification that would establish that staff assistance during work hours is 
an affirmative expenditure of public funds. 

Thank you for considering our concerns. We would be happy to discuss these comments further with 
you or the County Attorney. 

cc: Andrew J. Meyers, County Attorney 
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