


































































































































EEOC MIAMI DISTRICT presentation to 
BROWARD ADA SYMPOSIUM 

• l lowever, if the individual is "eligible" foe leave 
under the FMLA and has a serious health condition 
that prevents him/her from pecfonning an esscnti:ll 
job function, s /he has the eight to 1:1kc: a leave of 
absence of up to 12 workweeks in 12 months, even 
if s/he could continue working with an effective 
reasonable accommodation. While the F.r-.'ILA does 
not prevent an employee from accepting an 
alternative to leave, the accc:pl:lnce mwt be 
volun1:1ry and uncoerced. 

The ADA and Family Leave 

• Q: Does the ADA require an employer ro give an employee 
rime off ro c= for a spouse, son, daughter, parent or or her 
indi,·idual wirh a disabr�ry? 

• A: The ADA's reasonable accommodation ob�gauon docs 
nor reqUite! a covered employer to gtve an employee trme 
off to c= for a spouse, son, daughter, parent or other 
individual with a disabi�ry with "''hom the employee has a 
relationship. However, an employer would be reqwte!d to 
provide lea,·e on the same terms as it normally provides 
leave to employees who need ro care for someone who " 
ill. 

ADA Disability vs 
Serious Health Condition 

• ADA Disability - menml or physical imp:urmcnt that 
substantially limits a major life acrhiry 

• FMLA Serious Health Condition - an illness, injury, 
impairment, or physic:tl or mental condtnon that 
invoh·es . . .. Inpatient care . . .  �or continuing treatment 
by a hQlth care pro\'ider 
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Employer Coverage 

• ADA- I 5 or more employees for 20 weeks during 
current or preceding caknd:tr yar 

• FMLA.- so' or more employec:s Within :1 75-milc: r:tdius 
for at la&t 20 weeks during current or preceding 
calendar year 

• Workers' Compensation - State laws govern, :tpplic:s 
to mosr, C:\'c:n sm:tll c:mployc:rs 

Employee Eligibility 

• ADA J\pplicont or employee who mem one of the prongs 
of cover.ll!" and con �rform the essential functions of the 
position \1.-ith or \lo1thout rcuonoble :�CcommO<btion 

• FMLA- An employee who hos worked ot leut 1:!  months 
and 1250 hours pnor to the stan of the leove and who 
'"'Orks at • \lo'orltsote where there arc 50 or more employees 
\loithin • 75 mile ro<Lus 

• Workc,. Com�nution- An cmplorce who hu on on jury 
onsong out of or on the course of employment 

Use and Length of Leave 

• ADA - No spec• roc limit for the omount oflu�c :u • 

reuonob� occommodotion thot d""s not creole on undue 
hordsh1p on the employer (RA for di1:abled employee) 

• FMLA- 1:! weeks m the 1:! month period :u der.ned by the 
employer (quoli(ying event to care for Immediate family 
member) 

• Workc,.' Compcn13tion - No 8pcc•fic hmit for the amount 
nf leovc :m on jured "-orkcr moy hove. (injured employee) 
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Medical Documentation 

• ADA- Medical examinations or inqunict regarding an 
employee's dosab1ltty that arc job· related ond l1m1tcd to 
determinmg ability to pcrfann the job and whcthcr "" 
accommodatiOn 1s needed :utd ,.wid bc cffccttve 

• FPtiLA.- Medical ccrtilicotion of thc need for the leave not 
to txe<cd wh>t IS rcque.red in thc Department of ubor 
(DOL) McdiC:ol C.:rtllicollon �rm 

• Workcra' Compen1ation -Medical information that 
perta1ns to the employee's on .rhe·job mjury 

ADA Medical Exams & Inquiries 
Pn:·Employmcnt, Appllcadon Procell 

• Prohibits pre-employmenr inquiries 

NO workers' compensation questions 

NO medical history questions 
NO prescription drug questions 

• NO questions about reasonable accommodation 
unless obvious disability 

Do Not Ask!! 
Pre-Offer/Pre - Employment 

• Ha\·� you �v�r bt�n addicr�d ro drugs? 

• A� you, or have you �v�r bt� an alcoholic? 

• Ha\'C you �vcr fil�d a work�r's compensation claim 
or suff�rcd an injury on a prc\-lous job? 

• Will you need time off for medical rrearm�t or 
other reasons associated u·ith your disabtlity? 

• \Viii you need an accommodation to perform this 
job? 
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Okay to Ask!! 
Pre-Offer/Pre - Employment 

• Can you perform the job with or without an 
accommodation? 

• Are you currendy using drugs illegally? 

• \Vill you be able to meet the requirements of our 
work hours, overtime work, attendance policy? 

ADA Medical Exams & Inquiries 
Po11 Ofrcr 

A,., • c-.dllioll.tollln ol ._,..,_.r., ���� IMIDR ewtplof-M kJl­
...,..,.._,,..., 

• Questions about Workers' Compensation Claims• 

• Medical Exam/Inquiries• 

• As long as questions are asked of all 

.. If rejected, the re:tson for rejection must be 

iob-rrlattd mul roW/tal with lwiam lltWDfy 

Medical Exams & Inquiries 
During Employment 

Job.Rebted & Consostmt ... ith Business Necessity 

• Employer has reasonable belief based on OBJEC17VE 
EVIDENCE 

• Ability to perform es�cnrial functions impaired by :t 

medical condition, or 

• EE poses direct threat due to :t medical condition 
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Restricted or Light Duty 

• ADA - Required to be offered if it is a rraJoftablt 
llmmmodalio11 that dDts 1101 malt aii JifldMt hardship 011 /bt 
tcf/)IO)·tr 

• FMLA- Cannot be required 

• Workers' Compensation- Should be offered if 
available as it may diminate the employee's entitlement 
ro the wage replacement benefit 

Fitness�to�Retum�to� Work Certification 

• ADA - l'enm!led >S lang u the medocal ex•mm>llan :md 
mqu"y 11 1ab-rebted :md necesury to detenmne whether 
the employee c2n perfonn the essential functoons of the job. 

• Fllli.A - C2n only be required undor • policy or pnctoee 
th2! requores employees who h>ve been an a similar type of 
lene of absence 

• Workers' Compcnoation - 1-.t.y be and is typocally 
requorcd. 

Benefits While on Leave 

• ADA - No specifi• requirements but cannot doscriorun2te 
and must pro>1d� ume benefits u those pro1�ded to 
employees on non-ADA leave of absence. 

• Fliii.A- Health coverage must be continued at s:une level 
as pn�;�r to the lc2ve. Benefits 01her th>n health benefits 2re 
determined by the employer's emblished pohcy fer 
pro•·it.long such benefits when the empla)·ec os on other 
fomu; of le•ve (p•od or unp•id, •• •ppropn>te) 

• Workers' Compcnution - Not required to be c;ontonued 
unless run concurrently �>1th FMLA 
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Reinstatement 

• ADA-Rcqu•red reinst�tetmnt to previous job unless domg 
so would �reote an undue h•rdsh1p on the employer 

• FM LA- Requ•red reinll•tement to the nme or an 
equivalent j�b- NO undue h•rdsh1p exception 

• Workcn' Compcnoation - No reinSiltemenr rights under 
most Stilt [alliS 

ADA Reasonable Accommodation 

Reasonable accommodation is any change or adjustment 
to a job or work em-ironment that permits a qua lined 
applicant or employee with a disabiliry (case by case 
assessment basi$) to: 

- participate in the job application process, 

• perfonn the cm:nrial functions of a job, or 

• enjoy benefit� and pri\1legcs of employment equal to 
those enjoyed by employees without disabilities. 

Is Reasonable Accommodation 
Necessary? 

ADA requires employer to provide reasonable accommodation 
to qualified individwls \1.-ith • disobiliry (employees or 
applionts) unless it causes undue h1rdship 

Employer oblig:ation 
• Must provide reasonable occommodotion to aU aspects of 

employment. 
• This duty is ongoing and may arise any time that a 

person's disability or job changes. 
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Examples of 
Reasonable Accommodation 

• Written materials in accessible formats, such as 
large pnnt, braille, or audiotape 

• Adjusting or modifying applicatton policies and 
proceduru 

• Prm·iding or modifying equipment or devices 

• Reassignment to a vacant position 

Examples of 
Reasonable Accommodation 

• Use of accrued paid leave or unpaid leave for 
necessary treatment 

• Making a faciliry readily accessible to and usable 
by an individual with a disability 

• Altering when and how an essential job task is 
performed 

• Modified work schedules 

What is an Undue Hardship 

Includes any action that is: 

Excessively costly 

Extensive 

Substantial 

Disruptive 

Fundamentally alters the nature or 

appreciation of the business 
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Accommodation & Employment 

• If the accommodation found does not 
cause the employer an undue hardship, 
then the employer must provide it to the 
employee. 

• If no accommodation is able to be 
provided, then the employer may release 
the employee. 

Health or Safety Defense 

If an individual appears to pose a direct threat because 
of a disability, the employer must first try to 
eliminate or reduce the risk to an acceptable level 
�ith reasonable accommodation. 

If an effective accommodation cannot be found, an 
employer may refuse to hire an applicant or 
discharge an employee � ho poses a direct rhrear. 

The ADAAA contains strict 
confidentiality requirements 

• Medical information must be kept 
confidential and out of personnel files 

• Limited access to 
};>Supervisors and managers 

};>First aid personnel 
};>ADA investigations, insurance carrier, 

workers compensation 
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EXAMPLE Interaction of ADA, 
FMLA and Workers' Compensation 

Employer Cm·ern1,re 

Employee Elig�bility 

3. Length of Leave 

4. Medical Documen!:lrion 

s. Restricted or l-ight Duty 

Fttness-to·Rcrum-to·Work Certification 

Benefits while on leave 

Rdns!:ltement 

Questionsil 

Access EEOC Resources 

• Visit the EEOC web site at 

www.eeoc.gov for guidance, fact 

sheets, EEO updates and training 
opportunities. 

• Contact the EEOC Program Analyst in 
your area to ask EEO-related questions 
confidentially. 
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EEOC Program Analyst 

Training, Outreach & T echoical Assistance 

Florida, Puerto Rico & U.S. Virgin Islands 

Elaine McArthur 

EEOC Tampa Field Office 

Phone (813) 202-7924 
Email: elaine.mcanhur@eeoc.gov 

Helpful Telephone Numbers 

EEOC National Help Line 

(800) 669�4000 
A .. i•tanc:c mvailable in o�r ISO language• 

EEOC Miami District Office 

(305) 808�1740 

EEOC Tampa Field Office 

(813) 228�2310 
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